STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF HEALTH,
Petiti oner,
VS. Case No. 98-2010

M CHAEL J. JEDWARE

Respondent .
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RECOMMVENDED CORDER

Noti ce was provided and on Septenber 10, 1998, a formal
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes. The hearing |ocation was the Vol usia County
Court house, Grand Jury Room 120 West |ndi ana, Del and, Florida.
The hearing was conducted by Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: Charlene Petersen, Esquire
Departnent of Health
420 Fentress Boul evard
Dayt ona Beach, Florida 32114

For Respondent: M chael J. Jedware, pro se

Post Office Box 390073
Deltona, Florida 32739-0073

STATEMENT OF THE | SSUE




Shoul d Respondent be fined $500.00 for initiating repairs to
an on-site sewage treatnent and di sposal system before obtaining

a permt?



PRELI M NARY STATEMENT

I n accordance with Section 381.065, Florida Statutes, and
Chapter 64E-6, Florida Adm nistrative Code, Petitioner cited
Respondent for the aforenentioned alleged violation. The
citation was nmade on March 31, 1998. On April 10, 1998,
Respondent requested an admi nistrative hearing to contest
material facts associated with the alleged violation. On
April 30, 1998, the case was received by the D vision of
Adm ni strative Hearings for the assignnment of an adm nistrative
| aw judge to conduct a formal hearing. The case was initially
assigned to Stephen F. Dean, Adm nistrative Law Judge. The case
was reassigned for purposes of the hearing.

At hearing, the Petitioner presented the testinony of
W 1liam Vander Lugt and Janes McRae. Petitioner's Exhibits 1
and 2 were admtted. Respondent presented the testinony of
Andy Trapp. Respondent's Exhibits 1 through 4 were adm tted.

Petitioner's counsel requested that official recognition be
made of Section 381.065, Florida Statutes; Chapter 489, Part 111,
Florida Statutes; and Rul es 64E-6. 003, 64E-6.015, and 64E-6. 022,
Florida Adm nistrative Code. That request was granted.

No hearing transcript was prepared. The parties were
granted through Septenber 21, 1998, to present proposed
recommended orders. Petitioner filed a proposed recomrended
order which has been considered. Respondent did not submt a

proposed recomended order.



FI NDI NGS OF FACT

1. Respondent is engaged in the septic tank contracting
busi ness as a contractor |icensed under Chapter 489, Part |11,
Florida Statutes. He does business as "Al pha."

2. In association with his business Respondent provided
services to residents at 224 North Orange Avenue, Orange City,
Florida. This was related to a failed on-site sewage treatnent
and di sposal system at that residence.

3. To assist in providing repair service to the residence
in Oange City, Florida, Respondent engaged Andy Trapp.

M. Trapp's business is to assist septic tank contractors in
obt ai ni ng necessary permts to performseptic tank contracting
services. M. Trapp's occupation includes field work invol ving
soil testing, neasurenents, and conpletion of necessary paperwork
to assist the septic tank contractor in obtaining necessary
permts.

4. As permtting agency, usually Petitioner would accept
applications submtted by M. Trapp in relation to the
application for a permt to repair on-site sewage treatnent and
di sposal systens, in that M. Trapp is recognized by Petitioner
as being sufficiently qualified to submt information in support

of an application for permt.



5. On March 27, 1998, M. Trapp submtted an application
for a permt to repair the on-site sewage treatnent and di sposa
systemat the Orange City, Florida, address, to include
supporting information concerning the results of soil testing.
That application was acconpani ed by the necessary fee to obtain a
permt. The application was delivered to Petitioner's Daytona
Beach, Florida, office as a matter of convenience to M. Trapp.
M. Trapp realized that the actual processing of the permt
application woul d be conducted by Petitioner's Del and, Florida,
office. In that connection, M. Trapp realized that the
application that he had submtted to the Daytona Beach office
woul d be forwarded by interoffice transmttal to the Del and
of fice, which would cause a delay in the processing of the
application. In his experience M. Trapp has filed applications
with the Daytona Beach office to be subsequently transmtted to
t he New Snyrna Beach office of the Petitioner, which ordinarily
can be done |ate on the sanme day that the application was
presented or by the next day.

6. Janmes McRae is an environnental supervisor for the
Vol usi a Health Departnent, Environnental Health Ofice in Del and,
Florida. It is his office that had ultimte responsibility for
considering, and if appropriate, issuing a permt allow ng
Respondent to conduct necessary repairs of the failed on-site
sewage treatnent and disposal systemat the Orange Cty, Florida

address. M. MRae confirned that the permt application, as



submtted by M. Trapp for the repairs, had been received by the
Del and office on March 30, 1998. |In addition, the acconpanyi ng
$57.00 fee had been transferred fromthe Daytona Beach office to
the Del and office, as was customary, the custom being that the
funds in support of an application would ultimately be received

in the office fromwhich the application would be processed and a

permt nunber assigned, as applicable. Upon receipt of the
application in the Del and office, a receipt was generated.

I nformation concerning the permt application was placed in the
conputer. Assessnent of the application was assigned to WIIliam
Vander Lugt, Environnmental Specialists Il, who is part of the
field staff for the Petitioner's Deland offi ce.

7. Beyond M. Vander Lugt's assignnment to consider the
application for the permt for the Orange City, Florida project,
it was expected that he would do any necessary field work
i nvol ving an inspection and any necessary soil analysis. |If
satisfied that the site was appropriate to effect repairs to the
failed on-site sewage treatnent and di sposal system
M. Vander Lugt would issue a permt subject to approval by
M. MRae.

8. M. MRae identified that the usual turn around tine for
issuing permts is two to three days, assuming that the permt
was applied for at Petitioner's office which would be responsibl e

for assessing the application. In this instance the permt had



been applied for at another office which del ayed consi deration of
the permt application by the Deland office. The permt was
approved on April 2, 1998, within three days of its receipt by
t he Del and of fi ce.

9. Before the permt was issued, Respondent, through his
enpl oyees, had commenced the repairs at the Orange Cty, Florida,
address. The commencenent of repairs was verified by an on-site

i nspection performed by M. Vander Lugt, on March 31, 1998.

Al t hough the supporting information presented by M. Trapp was in
order and the fee had been paid, and there was no indication that
any ot her problens existed which would prohibit the repairs from
bei ng conduct ed, Respondent was premature in comrenci ng the work
before the permt issued, and was unjustified in that choi ce.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this case
consistent with Sections 120.569 and 120.57(1), Florida Statutes.

11. Petitioner seeks to inpose a $500.00 fine agai nst
Respondent for violation of Rule 64E-6.022(1)(b), Florida
Adm ni strative Code, for initiating work to repair the on-site
sewage treatnent and disposal systemat the Orange Cty, Florida
address, before a permt had been issued by Petitioner. To
i npose the fine, Petitioner nust prove the violation by a

pr eponderance of the evidence.



12. Respondent is a septic tank contractor |icensed in
accordance with Chapter 489, Part Ill, Florida Statutes. As
such, Respondent is subject to the prohibition against initiating
repairs of the systemw thout a permt.

13. Mreover Rule 64E-6.015, Florida Adm nistrative Code,
makes it necessary to notify and obtain an approval fromthe
Petitioner through the county health departnent having
jurisdiction over the system before effecting repairs. That
request fromthe appropriate health departnent can be nmade either
directly by the property owner, or |essee, or through an agent.
In this instance the request was nade by an agent.

14. The expectation is that the departnment shall neke every
effort to issue the permt within two working days after
receiving an application for the systemrepair. This is in
accordance with Rule 64E-6.015(5), Florida Adm nistrative Code.
That intention is aspirational. The failure to conply with that
expectation does not autonmatically grant a permt to the
applicant, nor allow the septic tank contractor to proceed
W t hout obtaining a permt.

15. Finally, Rule 64E-6.003(1), Florida Adm nistrative
Code, nmakes it necessary to obtain an on-site sewage treatnent
and di sposal system construction permt before repairing any
portion of an on-site sewage treatnent and di sposal system

16. Petitioner has shown that necessary approval and

i ssuance of an on-site sewage treatnment and di sposal system



construction permt was not obtained for the repairs at the
Orange City, Florida address before Respondent proceeded with the
repairs. This constituted a violation of Rule 64E-6.022(1)(b),
Florida Adm nistrative Code, and subjects the Respondent to a
$500. 00, fine for this first violation.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usions of | aw
reached, it is

RECOMVENDED:

That a final order be issued which inposes a $500.00 fine
agai nst Respondent for initiating a repair of an on-site sewage
treatment and di sposal systemw thout first obtaining a permt to
do the work.

DONE AND ENTERED this 24th day of Septenber, 1998, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the

Di vi sion of Adm nistrative Hearings

this 24th day of Septenber, 1998.
COPI ES FURNI SHED

Charl ene Petersen, Esquire
Departnent of Health



420 Fentress Boul evard
Dayt ona Beach, Florida 32114

M chael J. Jedware
Post O fice Box 390073
Del tona, Florida 32739-0073

Angela T. Hall, Agency derk
Departnent of Health

2020 Capital G rcle, Southeast
Bin A02

Tal | ahassee, Florida 32399-1703

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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